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The Hi-Country Estates Phase I Homeowners Association ("Association" or
"Homeowners") respectively submits this Reply Brief of Appellee and Cross-Appellant.
INTRODUCTION
It is wrong to argue as the Appellants/Cross-Appellees ("Dansies") repeatedly do,
that the validity of the Bagley/Dansie Well Lease (ccWell Lease") 1 has been "affirmed by the
trial court, this court and the Utah Supreme Court." Throughout 23 years of litigation, no
court has been willing to award the Dansies' unconscionable demands for: (1) 12 million
gallons per year of perpetual free water for Dansie family members from a source the
Dansies do not own; (2) water at half cost for 50 additional connections; (3) 55 free
hookups; (4) free transport of Dansie water though the Homeowners system; and (5) a first
right of refusal to purchase the Association's water system. Instead, all courts have
construed the Well Lease in such a way that the immense costs of providing water to the
Dansies must be paid by the Dansies on a pro-rata basis; and acknowledged that the lawful
orders of the Public Service Commission ("PSC") could and did prevent the burdens of the
Well Lease from being placed on the Association.
Belatedly, the Dansies incorrectly argue that the courts misconstrued the Well Lease,
and that the PSC orders only protect rate payers, not the Association members. That
argument was rejected and must continue to be rejected because the Association members
and the rate payers are the same. Further, if the costs and burdens of the Well Lease are
placed entirely on the Association rate payers (who were not parties to the Well Lease), as

1

A copy of the Well Lease and its subsequent amendment are attached as addenda 1 and 2
of the Appellant's (blue) Opening Brief.

1
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urged by the Dansies' but rejected by all the courts who have considered the issue, the Well
Lease is plainly unconscionable and violates public policy.
In short, no court in this protracted litigation has been willing to construct a legal
frame work for upholding and applying the Well Lease in the way the Dansies seek and
sought. For these compelling reasons, this Court should declare the Well Lease as
unconscionable and void for violating public policy.
Lastly, the lower courts findings do not support the award of $16,344.99 for
improvements to the water system because there was no evidence on whether these costs
were recovered through utility rates.
ARGUMENT
I,

THROUGHOUT THIS PROTRACTED LITIGATION N O COURT HAS
PLACED T H E UNCONSCIONABLE COSTS A N D BURDENS OF T H E
WELL LEASE U P O N T H E ASSOCIATION RATE PAYERS. N O COURT
HAS ORDERED T H E ASSOCIATION TO PROVIDE FREE A N D HALF
COST WATER FROM A SOURCE T H E DANSIES DO N O T OWN. N O
COURT HAS ORDERED FREE HOOKUPS. N O COURT HAS
ORDERED T H E HOMEOWNERS TO TRANSPORT DANSIE WATER
FOR FREE.

A.
The Trial Court's Rulings Prior to the Hi-Country I, Hi-Country II and
Hi-Country III Appellate Decisions Did Not Burden the Homeowners With the Well
Lease Costs and/or Obligations.
This litigation began as an action to quiet title of the Hi-Country Phase I water
system in the Hi-Country Homeowners Association. R. at 2-17;2

Hi-Country Estates

Homeowners Association v. Bagley and Co., 863 P.2d 1, 3 (Utah App. 1993) (^Hi-Country Fy)y

2

The record index is numbered 00001 to 3604 until the "Third Supplemental Index of
Record" at which time the numbering system begins again with 1 through 1883. To avoid
confusion, citations to the Third Supplemental Index are indicated as "R.3d at "
2
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After a 1988 hearing on the issue of ownership, "[tjhe court determined that Homeowners
Association £is the legal owner of the disputed water system'." Hi-Country I at 3.
Two years later the court held an evidentiary hearing to determine what would be fair
compensation for improvements made by the Dansies to the Homeowners' water system.
At that hearing and for the first time, the Dansie Well Lease was injected into this litigation.
T H E C O U R T : The matter before the Court this morning is a
well-defined hearing that has been in process for months and
months and months. The Court invites any questions from
counsel regarding the parameters of this hearing. If there are no
questions, the Court expects that both counsel - - or all counsel
will focus on the very narrow issue before the Court this
morning, that is the valuation issue, and deal with that issue
exclusively. Vol. I, Transcript of Proceedings, July 30, 1990, R.
1657, p. 3 Ins 15-21.
At that time there was not one word in the pleadings about the Well Lease. Id. R.
1658, pp. 206, Ins 13-24; 207, Ins 1-16. Nevertheless, the Court allowed the well lease to be
introduced as a peripheral issue.
T H E COURT: If there is a peripheral issue regarding the well, let's
take care of everything globally in the hearing today so it doesn't
come back before the Court at this level to the expense of all
the litigants. * * * The objection [of homeowner's counsel] is
overruled, (emphasis added) Id. p. 211 lines 9-17.
After the valuation hearing, the Court found that the Well Lease was a valid and
binding encumbrance entitling the Dansies to obtain water from the Dansies own well.
Accordingly, the trial court ruled the encumbrance does not legally burden the Association's
water system, the Association or its operator:
That certain Well I^ease and Water Une Extension Agreement entered
into by and between Dr. Gerald H. Bagley and Jesse Dansie in
1977 was and is a valid and fully binding encumbrance on the subject
water system, mandating that the owners of the Dansie Family Properties
described therein are entitled, without charge, to obtain waterfrom the water
3
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system from the Dansie Well located on property adjacent to Hi-Country
Estates Phase I Subdivision to the Dansie Property, in the amount of
either 12 million gallons per year or such larger amount as
excess capacity of the system shall permit, as long as the system
exists and is operative. That encumbrance does not in any way legally
burden the water system or the owner or operator of the system, (emphasis
added).
R. 1622. See Hi-Country J, 863 P.2d at l l . 3
The trial court did not award the Dansies water from any source other than their own
well. The court did not award free hookups. And the court did not award the Dansies the
right to convey water from its well through the Homeowners system to Dansie lands for
free.

Instead, it ruled that Mr. Rod Dansie's water company, Foothills Water Company

would be allowed to transport water through the Homeowners' system if it paid the
Homeowners an annual fair use fee. Hi-Country 7, 863 P.2d at 12
In summary, the trial court never ruled that the Well Lease encumbrance entities the
Dansies to the unconscionable benefits they sought and seek. Instead, in 1990, the District
Court ruled, "such encumbrance does not in any way burden the [Association's] water
system or the owner or operator of the system." Hi-Country J, 863 P.2d at 11.
B.
T h e Hi-Country I, Hi-Country II and Hi-Country III D e c i s i o n s
Mandate That the U n c o n s c i o n a b l e Burdens of the Well Lease N o t Be Placed on
Association M e m b e r s / R a t e Payers.
In Hi-Country 7, the Utah Court of Appeals noted a PSC determination that "the Well
Lease agreement was 'grossly unreasonable' and that [the Well Lease] had the effect of
'showering virtually limitless benefits' on Jesse Dansie and the members of his immediate
family," and that it was "unjust and unreasonable to expect the 63 active H o m e o w n e r s '
customers to support the entire burden of the Well Lease Agreement."
3

The Hi-Country I

A copy of the court's findings and conclusion are included in the addendum to this brief.
4
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court reasoned that the PSC had jurisdiction to make the determination, and reversed "the
district court's order insofar as it pertains to the validity of the Well Lease agreement." 77/Countryl, 863 V.2d at 11.
The Hi-Country I court also reversed a district court order which permitted the
Association to convey water through the system outside of the Hi-Country subdivision
provided that the outside customers pay a fair user fee. Id. at 12
In Hi-Country Estates v. Bagley <& Co., 901 P.2d 1017 (Utah 1995) ^Hi-Country 77"), the
Utah Supreme Court "granted certiorari for the narrow purpose of reviewing the court of
appeals decision concerning the jurisdiction of the Public Service Commission."

Hi-Country

77,901 P . 2 d a t l 0 1 8 .
The Utah Supreme Court ruled that:
[UJnder the plain language of the PSC's order, the effect of that
order was to prohibit the 1977 Well Lease agreement from
affecting the rates paid by the Homeowners Association, not to
invalidate the agreement altogether. In other words, the PSC's
order ... merely limited the amount that the Homeowners
Association would pay for it, a matter clearly within the PSC's
rate-making authority. Id. at 1023.
T h e Utah Supreme Court explained that the PSC had the power to construe the Well Lease
so that its burdens were not placed upon the Association but did not have jurisdiction to
facially invalidate the 1977 Well Lease agreement "as long as that agreement did not impact the rates
paid by the Homeowners Association^

(emphasis added) Id.

Since the PSC had authority to

construe the Well Lease in such a way as to not burden the Association rate payers and as so
construed the Well Lease did not impact the Association's water rates, the Utah Supreme

5
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Court reversed the Court of Appeals determination that the PSC's order invalidated the 1977
Well Lease agreement between Bagley and Dansie.
In Hi-Country 77, the Utah Supreme Court also detailed who the successor to Mr.
Bagley's interest was. The Hi-Country II court summarized:
In 1977, Bagley, the owner and operator of the subject water
system at that time, and Dansie, the owner of the well in
question entered into a well lease agreement... Bagley
transferred his interest ... to Jordan Acres ... this interest was
transferred from Jordan Acres to the Water Company. Id. at
1022
The

<c

Water Company" referred to by the Supreme Court was the Foothills Water

Company. Id. at 1018. ("This case involves a controversy between Foothills Water Company
(the Water

Company)

and the High Water Estates Homeowner's Association

Homeowner's Association).")

(the

4

In summary, while the Hi-Country II Court reversed the Hi-Country I court's
determination that the Well Lease was invalid, it did not place the unconscionable burdens
of perpetual free water, perpetual half cost water, free transport and free hookups, and a first
right of refusal

to purchase

the Association's water system on the backs of

the

Association/rate payers. Instead, it upheld the prohibition of the Well Lease burdens from
affecting the Association's water rates. It then remanded the case "to the court of appeals
for further proceedings consistent with this opinion." Id. at 1024.
In Hi-Country Homeowners Association v. Bagley & Co., 928 P.2d 1047, 1048 (Utah App.
1996) ^Hi-Country 777") the Utah Court of Appeals affirmed "the district court's finding that
the well lease agreement is a valid encumbrance on the water system." The Hi-Country III
4

Consequently, it is not correct to argue, as the Dansies do, that the issue of who was a
successor to the Well Lease was not raised before this appeal at bar.
6
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court did not and could not change the Supreme Court's decision that the Well Lease
burdens were properly excluded from the Homeowners rates. And it did not change the
district court's findings of the scope of the encumbrance, i.e. Dansies can have water from
their own well and transport it through the Association's water system if the Dansies pay a
fair use fee.
Lastly, the Hi-Country III court in a footnote properly rejected the Dansies' argument
that the Supreme Court's decision prohibited it from invalidating the Well Lease on public
policy grounds. Id. at 1052, n.6. Instead, this Court affirmed that it "could make a legal
determination, independent of the PSC's conclusions, that the terms of the agreement are
unreasonable as applied to the Homeowner's Association."

Id.

The Hi-Country III court

wisely declined to do so, not because it found that the Well Lease did not impose
unreasonable burdens on the rate payers, but because the Utah Supreme Court upheld the
PSC's order preventing the Well Lease burdens from being placed on the Association.
The Dansies now mistakenly try to use this Court's proper exercise of judicial
restraint to prevent the Association from obtaining any appellate review of whether the Well
Lease, if facially applied to the Association, is unconscionable.

Contrary to the Dansies'

argument, however, the issue of the validity of the Well Lease, as it pertained to the burden
imposed on the Association, was anything but "squarely before this Court" in the Hi-Country
III opinion. See Appellant's Reply Brief, pp. 12-13. It did not reach that issue because of the
way the trial court defined the encumbrance and because the Utah Supreme Court upheld a
PSC order excluding the Well Lease from the Association's water rates.

7
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The reasons why the Well Lease violates public policy by imposing unreasonable
burdens on the Association's rate payers are thoroughly set forth in Appellee/CrossAppellant's Brief, pp. 30-35. This issue is now properly before this Court and is not barred
by res judicata or the law of the case. See DeBry v. Cascade Enters., 935 P.2d 499, 502 (Utah
1997) ("unqualified [appellate] affirmance [on an issue is necessary] to settle the law of the
case and preclude further appeals"). This Court has already affirmed that it has the power to
decide the validity of the Well Lease from a public policy standpoint. N o w that the claim is
ripe for appellate review, this Court can and should reverse the trial court's incorrect
resolution of the unconscionability legal issue.
In summary like the trial court and Supreme Court before it, the Hi-Country III Court
upheld the validity of the Well Lease encumbrance, but did not place the unconscionable
burdens of the Well Lease on the Association.

The burden was left with Bagley and his

successor, Foothills Water Company. See Hi-Country 77, 901 P.2d at 1018 and Hi-Country III,
928 P.2d at 1049. 5
C.

O n R e m a n d T o T h e District Court

O n remand to the District Court, the Court required Dansies to plead their Well
Lease claims so that it could determine whether the Dansies claims were within the scope of
the Well Lease encumbrance. R. 2910-2941, 2988-2989. The Dansies again asked the District
Court to place the burdens of the Well Lease on the Homeowner rate payers.

Specifically,

the Dansies demanded perpetual free water from the Association, perpetual half cost water,
free transport through the system, free hookups and a free first right of refusal. R. 30025

Paragraph F2 of the Dansie/Bagley Lease plainly states, "Bagley will be personally
responsible for lease terms and conditions if assignee fails to meet the terms and conditions
of the lease."
8
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3027

Consistent with the decisions of the PSC and Hi Country II and III, the lower court,

after a trial, dismissed the Dansies claims

And if Dansies want their water transported

through the Homeowners' water system, the Dansies must pay a reasonable conveyance
charge
D.

Conclusion

To parrot that the Dansie/Bagley Well Lease has repeatedly been upheld as a valid
encumbrance, so Dansies are entided to free water, half cost water, free transport, free
hookups and a free first right of refusal is wrong All the courts in this litigation repeatedly
ruled that the Well Lease burdens must be borne by someone other than the Association
II.

PLACING T H E WELL LEASE BURDENS OF PERPETUAL FREE
WATER; HALF COST WATER; FREE TRANSPORT; A N D FREE
HOOKUPS O N T H E ASSOCIATION, AS T H E DANSIES ASK THIS
COURT TO D O , IS CLEARLY UNCONSCIONABLE A N D VIOLATES
PUBLIC POLICY.
The facts showing the Well Lease is unconscionable and the reasons why the

Dansie/Bagley Well Lease is unconscionable are plainly stated in pp 6-13 and 29-35 of the
Cross-Appellants opening brief and are not repeated here
This Brief does respond to the arguments raised by the Cross-Appellees, the Dansies
First, it is beyond dispute that the Homeowners were not parties to the Well Lease as
amended

In response, Dansies say that the Homeowners did not raise the issue below

They are mistaken

The issue was raised in pre-trial motions, and at trial See eg R 2931,

R3d at 623-624, R3d at 578, In 25, 579, Ins 1-2, R 3d 1597-1597

Second, as detailed Hi

Country II at 1022, there is no dispute that the Well Lease was never assigned to the

9
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Homeowners and the Homeowners are not successors to Bagley's contractual interest in the
Well Lease. Mr. Dansies' company, Foothills Water Company is.
In response, the Dansies say that the Homeowners are the successors to Bagley's
property interest and the Well Lease encumbers Bagley's property interest. Again, the
Dansies are mistaken. The Homeowners did not gain title of the water system through
Bagley. The water system the Homeowners gained tide came from Hi-Country Estates Inc.
and Zions Bank. See Hi-Country I at 7. The earlier litigation quieted title in the Homeowners
based on quit claim deeds executed by those entities. Id. In summary, the Association did
not succeed to any contractual interest (Mr. Rodney Dansie's company did) or any property
interest of Bagley. Consequently, it would be unconscionable to impose the Well Lease
burdens of perpetual free water, perpetual half cost water, free transport of Dansie water,
free hookups and a free first right of refusal upon the Association.
Next, the Appellees don't deny that application of the Well Lease to the Association
results in a preference to Dansies with a disadvantage to the Association rate payers. What
the Dansies mistakenly argue is that the protection of Utah Code Ann. § 54-2-1 (15)(a) ceased
when the Association's water system ceased to be a public utility. What the Dansies fail to
state is the obvious. That is, if the Association is required to provide the water services the
Dansies demand under the Well Lease, the Association's water system again become subject
to the jurisdiction of the PSC and its orders.

This is so for two reasons: first, the

Association's water system will again qualify as a "public utility" as that term is statutorily
defined.

And second, the specific regulation that provides the basis for the Association's

current exemption will no longer support any exemption. If the Association is again subject

10
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to PSC regulation, the prior orders of the PSC imposing specific limitations upon the Well
Lease will once again control
As acknowledged by Appellants, the PSC exercises jurisdiction over "public utilities,"
which is statutorily defined in this case to mean a "water corporation

where the service is

performed for, or the commodity is delivered to, the public generally " See Appellant's Reply
Brief, p 20-21, Utah Code Ann § 54-2-1 (15) "'[T]he public' does not mean all of the
people m the state or in any county or town 'The public' is a term used to designate
individuals m general without restriction or selection "

Garkane Power Co v Public Serv

Comm'n, 100 P 2d 571, 574 (Utah 1940)
If the Association is required to provide the water services demanded by the Dansies,
it will nearly double the Association's customer base

More importantly, the Association

would no longer have any control over its customer base — the Dansies would

Thus, there

would be no "restriction or selection" afforded the Association in the customers it serves
As the customers who will be included under the Dansie demand are not those with which
the Association has a specific contract, or any right of restriction or selection, they will
certainly constitute the "public generally "
The Dansies disregard this substantial public service by stating that adding the
Dansies, and all their customers, to those served by the Association, will merely add to the
limited number of non-members presently served by the Association pursuant to specific
contracts

At present, however, the PSC has allowed the Association to serve about 8 non-

members connections pursuant to contracts that require those non-members to pay the
exact same rate as the members Adding the Dansies, and their, at least, 55 customers, to the

11
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Association's service, will do far more than merely add a few non members to the handful
presendy serviced by contract

The addition will nearly double the entire customer base

6

In

addition, as discussed below, the addition of all the non-paying subsidized Dansie customers
will radically alter the Association's management obligations

The Dansies' unsupported

assumption that the PSC would treat the Dansies and all their customers as the PSC
currendy treats the 8 non-members it has allowed the Association to serve, is unsupported
and clearly erroneous
The specific basis for the PSC's abstention from jurisdiction over the Association in
this case is set forth in Utah Administrative Code R 746-331-1 C, which provides the
requirements for an exemption determination

The Dansies' argument that the regulation

was not in etfect in 1996 when the PSC originally decertified the Association is irrelevant the regulation specifically provides that a prior exemption determination will be re-examined
upon a change in circumstances

Because providing free water, half cost water, free

transport, and free hookups to the Dansies and to the Dansie system customers undermines
the basis for the its current exemption under the regulation, an order requiring the
Association to provide that free and subsidized water services clearly constitutes a change in
circumstances warranting a re-examination
Substantively, the regulation provides that the PSC will abstain from exercising
jurisdiction over the Association only if (1) "the entity is an existing non-profit corporation,
in good standing with the Division of Corporations/ 5 (2) "the entity owns or otherwise
adequately controls the assets necessary to furnish culinary water service to its members,

6

See paragraphs 21 and 22 of the Statement of Facts m the Appellees/Cross-Appellant's
Opening Brief
12
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including water sources and plant:" and (3) the "voting control is distributed in a way that
each member enjoys a complete commonality of interest, as a consumer, such that rate
regulation would be superfluous." Utah Admin. Code R. 746-331 -l.C. If the Association is
forced to provide the amount of free water and services to the Dansies and their customers
as is demanded, the Association fails to meet the latter two of these three criteria.
First, the Association could hardly claim to own or adequately control the assets
necessary to furnish culinary water service, including the water source, if it were required to
provide all the free water and half cost water demanded to the Dansies and their customers
every year. The Association would be required to obtain water from another source, the
Jordan Valley Water District.

See, paragraph 7 of the Well Lease, addendum 1 to the

Appellants Opening Brief.7 See R.3d 1862 at 679, Ins 1-8 ("Homeowners anxious to gain a
backup water supply from the district"); R.3d 1863 at 1074, Ins 19-22 (£CWe [the Association]
have our required second source from the conservancy district"). Thus, it is indisputable that
the Association would no longer "own or otherwise adequately control the assets necessary
to furnish culinary water service" to its customers.
Second, the requirement that the Association subsidi2e the Dansies and the Danise
system customers with the provision of free and subsidized water service undermines the
commonality of interest between the Association's members and consumers. Currently, rate
regulation by the PSC is superfluous because all the Association's members, and the 8 nonmembers who obtain water from the Association, are subject to the exact same rate. If the
Dansies have their way, however, then they, together with the Dansie system customers, will
7

The Jordan Valley Water Conservancy District was previously known as the Salt Lake
County Water Conservancy District. R. 1859 at 56, Ins 14-25; 57, Ins 1-2; R. 1862 at 673, Ins
5-15.
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receive watei from the Association at no cost a n d / o r subsidized costs

The interests

between the members and paying non-members would then diverge sharply from the
interests of the Dansies and their customers
The Dansies, for example, would have no incentive to take any proactive efforts,
such as water conservation or infrastructure maintenance that might be necessary to keep
rates low for the paying members

The paying members, on the other hand, would be

hamstrung by the classic free-rider problem, creating a disincentive against necessary longterm infrastructure improvements
The Dansies argue that because the Association is currently allowed to provide water
to a limited number of non-members, without qualifying as a public utility, they could also
provide water to the Dansies and all their customers without changing the analysis

But the

Datisies totally ignore the absolutely critical distinction those few other non-members the
Association is presently allowed to serve, pay exacdy the same rate for their water as the
mepibers

The Association members know that if they were to decide to alter those rates,

and require the non-members to pay more, their exemption from regulation by the PSC
would end

Thus, the voting members recognize the absolute need to maintain identical

rates to maintain the commonality of interest with the non-voting customers that sustains
the exemption
In summary, if the Association is ordered to satisfy the Dansies' unreasonable
demands, it will again fall under the purview of the PSC, thus resurrecting the PSC's prior
orders that the unreasonable burdens of the Well Lease cannot be placed on the
Association's rate payers
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Next is whether the Well Lease violates the public policy expressed in the Utah
Constitution and Utah Code Ann § 17A-2 1401 (7)(d)

These sections demonstrate that the

State has a public policy of developing and conserving scarce water resources through
governmental entities

In response, the Dansies say that these two sections do not preclude

or prohibit private water systems

That argument is true, but misses the point

The Well

Lease at issue, by guaranteeing the Dansies the first right of refusal to purchase the
Homeowners water system, makes it impossible for the Homeowners to transfer their water
system to the State's preferred developers of water, municipal entities and conservancy
districts

The effect of the Well Lease was demonstrated at trial when the Conservancy

District's general manager testified that the district wanted to create a regional water supply
and system, but couldn't without Mr Dansie's consent

R 3d 1859 at 78, Ins 5-19, 79, Ins 10-

18
That the Well Lease violates the public policy articulated in the 1986 PSC order is
also beyond dispute The PSC found that the Well Lease was grossly unreasonable because
it showered virtually limidess benefits on the Dansies The Dansies response that the PSC
orders are irrelevant is wrong The Utah Supreme Court in Hi Country II specifically cited
the PSC's findings and conclusions when it ruled that the 1986 PSC order prohibited the
Well Lease from affecting rates paid by the Association's members

See Hi Country 77, 901

P 2d at 1023
Lasdy, the notion that the Association needed the Well Lease to supply the HiCountry Phase I subdivision water, is nonsense

It is beyond dispute that when the Well

Lease was signed, water was supplied to the Homeowners water system from the Glazier
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Well located on Lot 51

The Gla2ier Well was state approved for 72 culinary connections

and at the time Bagley signed the Well Lease, there were only 30 connections
Association did not need the Dansie Well then, and it does not need it now

The

It has sufficient

water for its own needs from its own well and connections with the Conservancy District

It

does not and will not ever lease water from the Dansies
III.

T H E R E IS I N S U F F I C I E N T E V I D E N C E J U S T I F Y I N G A N A W A R D O F
$16,344.99 F O R A L L E G E D I M P R O V E M E N T S .

The only evidence the court relied on for the award was a PSC ruling that $16,344 99
could be included in the rate base for improvements to the water system

However, there

was no evidence as to what portion of the $16,344 99 was recovered in rates authorized by
the PSC and paid to the Foothills Water Company
CONCLUSION
The Well Lease is facially unconscionable and it is unconscionable to apply it to the
Association

Consequendy, during this protracted litigation, no administrative agency and

no court, trial, or appellate has been willing to impose the unconscionable burdens of the
Dansie/Bagley Well Lease upon the Association

Instead, the courts have uniformly

construed the Well Lease and acknowledged the PSC's jurisdiction to limit the WeD Lease
obligations upon rate payers, to consistendy rule that the Well Lease obligations of free
water, half cost water, free transport, and free hookups cannot be placed on the Association
Lasdy, there was insufficient evidence to justify the $16,344 99 award for alleged
improvements made in 1981 through 1985 For these compelling reasons, the court's final
judgment should be upheld except for the court's conclusion that the Well Lease is not
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unconscionable and void as against pubbc pobcy and the court's award of $16,344 99 for
improvements alleged made by Mr Dansie's company
Dated this the

day of August, 2007.

VANCOTT BAGLEY CORNWALL &
MCCARTHY

Dale F. Gardiner
Chandler P. T h o m p s o n
Attorneys for Appebee and Cross-Appellant
Hi-Country Estates Homeowners Association
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day of August, 2007:
Ray Etcheverry
Angie Nelson
Parsons Behle & Latimer
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LARRY R. KELLER, #1785
Attorney for Plaintiff
and Counter Claim Defendants
257 Towers, Suite 340
257 East 200 South - 10
Salt Lake City, Utah 84111
Telephone: (801) 532-7282
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
00O00--—-—-—

HI-COUNTRY ESTATES HOMEOWNERS, :
ASSOCIATION, a Utah corporation,
Plaintiff,
vs.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

BAGLEY & COMPANY, a Utah
corporation, et al.,
Defendants*
FOOTHILLS WATER COMPANY, a Utah :
corporation,
Counterclaimant,
vs.
HI-COUNTRY ESTATES HOMEOWNERS,
ASSOCIATION, a Utah corporation,
et al.,

Civil No- 850901464 CV
Judge Pat B. Brian

Counterclaim
Defendants
ooOoo
The Court has, by previous order determined that Plaintiff
Hi-Country Estates Homeowners Association is entitled to an Order
quieting title in the water system and the water right which is the
1

ATTACHMENT E

subject of this action, provided that the Homeowners Association
pay fair compensation for said water system, improvements to said
water system and water right.

An evidentiary hearing was held on

July 30, 31 and August 1, 1990, to determine the amount payable by
Plaintiff.

The Court, having received and considered all of the

evidence in this matter including the stipulated Statement of Facts
previously

submitted

by

the

parties

herein,

the

previously

stipulated exhibits, the testimony of the witnesses, and additional
exhibits presented by the respective parties at such hearing, and
having considered the arguments of counsel, and being otherwise
fully informed, hereby enters the following:

FINDINGS OF FACT
1. Dr. Gerald Bagley is the former owner and former president
of Foothills Water Company and one of the original developers of
Hi-Country Estates Subdivision and the water system.
2.

Defendant Keith Spencer is a Wyoming resident who was

involved as a developer of the subdivision as both a limited
partner in the Hi-Country Estates, Second, and an officer of HiCountry Estates, Inc.
3.

Defendant Charles A. Lewton is a Wyoming resident who was

involved as a developer of the subdivision as both a limited

2

partner in Hi-Country Estates, Second,

and an officer of Hi-

Country Estates, Inc.
4. Hi-Country Estates, Inc., was a Utah corporation formed
by £>*. Mm^lmy, Mr. Ltvton and ethen ±n If70 and w n tha ganaral
partner of Hi-Country Estates, Second.
5. That certain Well Lease and Water Line Extension Agreement
entered into by and between Dr. Gerald H. Bagley and Jesse Dansie
in 1977 was and is a valid and fully binding encumbrance on the
subject water system, mandating that the owners of the Dansie
family property described therein are entitled, without charge, to
obtain water from the water system from the Dansie well located on
property adjacent to Hi-Country Estates Phase I subdivision to the
Dansie property, in the amount of either 12 million gallons per
year or such larger amount as the excess capacity of the system
shall permit, as long as the system exists and is operative. That
encumbrance does not in any way legally burden the water system or
the owner or operator of the water system.
6. Foothills Water Company and its predecessors have used the
system throughout its existence to serve customers outside the HiCountry Estates Phase I subdivision.
7.

The water system located within the boundaries of Hi-

Country Estates Phase I subdivision, and the water right at issue
in this case, including improvements made, property taxes paid,
3

repairs to the system and operating losses, have a combined net
value of $98,500.
8,

Defendants Bagley & Company and Gerald H. Bagley trans-

ferred all their respective claims, rights, title and interest in
Foothills Water Company and the subject water system and water
right to Defendant J. Rodney Dansie by agreement between the
parties dated October 31, 1985.
9.

The Homeowners Association will be unjustly enriched

unless they reimburse Foothills Water Company, as successor-ininterest to Bagley & Company, for the fair amount of the entire
water system, the improvements made thereon from 1974 to 1985 and
the water right.

CONCLUSIONS OF LAW
1.

Defendants Gerald H. Bagley and Bagley & Company are not

entitled to any compensation for alleged operating losses and
capital improvements relating to the subject water system or water
right due to the fact that said Defendants transferred all claims,
rights, title and interest in said water system and water right to
Defendant J. Rodney Dansie by agreement of October 31, 1985; and
all such claims, rights, title and interest in said water system
and water right merged with those of Defendant J. Rodney Dansie and
Defendant Foothills Water Company as of that date.
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2.

The Homeowners Association must

pay Foothills Water

Company the total sura of $98,500.00 for the value of the water
system and water right.
3.

The encumbrance to the subject water system and water

right represented by the Well Lease and Water Line Extension
Agreement entered into between Gerald H. Bagley and Jesse Dansie,
entitles Foothills Water Company to continue to use the system to
serve customers withdLn its service area but outside of Hi-Country
Estates Phase I.
DATED this

^H

day of

OcJ?^^-Q^, 1990.
BY THE COURT:

PAT B. BRIAN
Third District Court Judge
CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of the
foregoing,

Cp9ftf?ml)L\)

first class postage prepaid, on this

1990 to:

Val R. Antczak
T. Patrick Casey
PARSONS, BEHLE & LATIMER
Attorneys for Foothills and Dansie
185 South State Street, Suite 700
P.O. Box 11898
Salt Lake City, Utah 84147-0898
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